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apparent holding of the United States Supreme Court is carried 
to its logical end, it is difficult to recognize any limit upon the 
power of the legislative department to convert a private business 
into a public calling upon the plea of economic necessity. But 
may assumed economic necessity serve as a measure of constitu- 
tional right? 

In their principal conclusions, (1) that legislative fiat cannot 
create a public utility when there has been no tender of service 
to the public, and (2) that the carriage of oil purchased by the 
carrier before shipment cannot normally constitute such a tender, 
the California decisions reach correct results. It seems unfor- 
tunate, however, that the court should have been forced to such 
extremities of distinction in order to escape the effect of a ruling 
of the United States Supreme Court which can be sustained only 
by resort to legal casuistry. 

P. L. F. 

Injunctions: When Binding on Persons Not Named. — 
A certain labor union, and "its officers, members, agents, clerks, 
attorneys, and servants," were enjoined from picketing a motion- 
picture house. One Berger, although served with a copy of the 
injunction, continued picketing and was punished for contempt of 
court. The affidavit supporting the contempt proceedings failed 
to state that Berger was an officer, member, agent, clerk, attorney, 
or servant of the union, or that he was an aider or abettor of such 
persons. In Berger v. Superior Court, 1 a proceeding in certiorari, 
the California Supreme Court, reversing the judgment of the 
District Court of Appeal, 2 held that the affidavit did not show 
that Berger had violated the injunction, and therefore that he 
could not be punished for contempt. 

This decision suggests the question, "When is an injunction 
binding on a person not specifically named therein?" 3 Four 
possible classes of persons must be considered: (l)persons 
associated with the named parties and enjoined as a class (2) 
persons not associated with the named parties but enjoined as a 
class (3) persons associated with the named parties but not 
enjoined as a class and (4) persons neither associated with the 
named parties nor enjoined as a class. 

i (August 14, 1917), 54 Cal. Dec. 148, 167 Pac. 143. 

2 Berger v. Superior Court (November 6, 1916), 23 Cal. App. Dec. 673, 
affirming judgment on earlier hearing of same case (July 31, 1916), 23 
Cal. App. Dec. 180. 

3 Limited space precludes a full discussion of the question as to what 
notice is necessary before a person not named in the injunction may be 
held for contempt of court. In the principal case, Berger was served with 
a copy of the injunction. This is clearly sufficient. Fowler v. Beckman 
(1891), 66 N. H. 424, 30 Atl. 117. Even less will suffice, for the same rule 
applies to persons not named as to the named parties of the injunction 
suit; only actual notice is required. In re Lennon, infra, n. 5, Conkey Co. 
v. Russell (1901), 111 Fed. 417. This principle is recognised in all the 
cases cited, infra, n. 8, 9, 11, 12, 13, and 14. 
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(1) It is well settled that persons associated with named 
parties may be enjoined as a class. Thus an injunction may so 
read as to restrain agents, 4 employees, 8 aiders and abettors, 6 and 
grantees and successors 7 of parties named. Similarly, an injunc- 
tion against a labor union may be made effective by making it 
read against the union and its members. 8 

(2) Suppose that the term for the class enjoined is broader, 
and aims to include persons who are strangers to the parties 
named. With this in view, the injunction may read, for instance, 
against "all persons whomsoever .... though not named herein". 
Blanket phrases like this have sometimes been held effective 9 and 
sometimes ineffective. 10 On theory, an injunction should only bind 
those persons who, as named parties, have had their day in court, 
and those who, by reason of close association with the named 
parties, would merely act in their stead in doing the act enjoined. 
It is regrettable, therefore, that the California court in the 
principal case should have suggested the possibility of an injunc- 
tion restraining "any and all persons, one running against the 
whole world, as it were." 

(3) Because of their association with named parties, agents, 11 
successors, 12 aiders and abettors, 18 may be held guilty of contempt, 
although the restraining order has not mentioned them even as a 
class. This is an extreme, though well accepted, doctrine. It can 
be supported only on the theory that the court, in enjoining cer- 
tain named parties, intended to enjoin also all parties through 
whom the named parties could act. 



*In re Carolina Ry. Co. (1909), 151 N. C. 467, 66 S. E. 438; Daly v. 
Amberg (1891), 126 N. Y. 490, 27 N. E. 1038. When so used, "agent" has 
been held to include a receiver. Safford v. People (1877), 85 111 558. 

»In re Lennon (1897), 166 U. S. 548, 41 L. Ed. 1110, 17 Sup. Ct. 
Rep. 658. 

•Conkey v. Russell (1901), 111 Fed. 417; Fowler v. Beckman (1891), 
66 N. H. 424, 30 Atl. 1117. 

TAhlers v. Thomas (1899), 24 Nev. 407, 56 Pac. 93, 77 Am. St. 
Rep. 820. 

» People v. Marr (1905), 181 N. Y. 463, 74 N. E. 431, 106 Am. St. 
Rep. 562; Shaughnessey v. Jordon (Ind., 1916), 111 N. E. 622. And see 
Anderson v. Indianapolis Co. (1904), 34 Ind. App. 100, 72 N. E. 277. 

•Puget Sound Co. v. Lawrey (1913), 202 Fed. 263; St. Joseph Brew- 
ing Co. v. Hauber (1910), 151 Mo. App. 423, 132 S. W. 54. 

10 Strawberry Island Co. v. Cowles (1912), 140 N. Y. Supp. 333; Rigas 
v. Livmgston (1904), 178 N. Y. 20, 70 N. E. 107. 

"In re Rice (1910), 181 Fed. 217; Ex parte Testard (1909), 102 Tex. 
254, 115 S. W. 1155; Rigas v. Livingston, supra, n. 10, dictum. 

"Lake v. Superior Court (1913), 165 Cal. 182, 131 Pac. 371; State v. 
District Court (1906), 34 Mont. 258, 86 Pac. 798. 

13 Huttig Co. v. Fuelle (1906), 143 Fed. 363; Parsons v. People (1893), 
51 111. App. 467 (dictum) ; Wellesley v. Mornington (1848), 11 Beav. 181, 
50 Eng. Rep. R. 786. The principal case, laying stress on the failure to 
aver that the defendant was an aider or abettor, indicates that the same 
rule would obtain in California. 
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(4) Nevertheless, certain courts have extended the doctrine 
one step further, and have held that a person not named in the 
injunction, and not included in a class designation, may be bound 
thereby, even if he is a stranger to the parties named. 1 * An 
attempt is made to support this holding by saying that the punish- 
ment in contempt is for an act opposed to the power and dignity 
of the courts, rather than for an act violative of the rights of the 
person for whose protection the injunction was granted. 15 As 
Chief Justice Angellotti convincingly points out in the principal 
case, however, it is difficult to see wherein A, a stranger to X, 
opposes the power and dignity of the courts by doing an act which 
the court has merely forbidden X to do. California, in declining 
to punish A for contempt, follows the rule in New York 18 and 
certain other jurisdictions. 17 

Thus we see that an injunction will bind persons not named, 
whether enjoined as a class or not, provided they are closely 
associated with the parties named. On the other hand, the better 
reasoned cases hold that an injunction will not bind persons not 
named, whether enjoined as a class or not, unless they are so 
associated with the parties named. To decide whether an injunc- 
tion binds a person whom it does not name, therefore, the question 
is not, "Is this person enjoined by a class designation?", but 
rather, "Is this person closely associated with the parties named?" 

P. L. F. 

Perpetuities: Restraints on Alienation. — In re Rawitzer x 
once more directs the attention of the bar to certain questions in 
the California law concerning restraints on alienation. A testator 
left his entire estate, including certain real property in California, 
to a trustee upon a trust to hold for the benefit of his six 
children who were to enjoy the income; each of whom upon 
attaining the age of thirty was to obtain a proportionate part 
of the estate, the share of any child dying before attaining that 
age to fall into the amount to be divided among the survivors. 
It was held that in as much as failure to attain the age of thirty 
would operate as a condition subsequent divesting the right of 
any child, and in as much as a trust would result to the estate 

"Mears Slayton Lumber Co. v. District Council (1910), 156 111. App. 
327; State v. Pittsburg (1909), 80 Kans. 710, 104 Pac. 847, 25 L. R. A. 
(N. S.) 226; Garrigan v. United States (1908), 163 Fed. 16, 23 L. R. A. 
(N. S.) 1295 (dictum); O'Brien v. People (1905), 216 111. 354, 75 N. E. 
108; Chisolm v. Caines (1903), 121 Fed. 397; High, Injunction, § 1440, b. 

1B Garringan v. United States, supra, n. 13; In re Reese (1901), 107 
Fed. 942. On this distinction, see Bessette v. Conkey Co. (1903), 194 
U. S. 324, 48 L. Ed. 997, 24 Sup. Ct. Rep. 665. 

18 Strawberry Island Co. v. Cowles, supra, n. 9 ; In re Zimmerman 
(1909), 119 N. Y. Supp. 275; Rigas v. Livingston, supra, n. 9. 

"Ex parte State (1909), 162 Ala. 181, 50 So. 143; Boyd v. State 
(1886), 19 Neb. 128, 26 N. W. 925. 

i (June 28, 1917), 54 Cal. Dec. 41, 166 Pac. 581. 



